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ACCIDENTAL DEATH BENEFIT— 
EXTENDED TERM INSURANCE 


Two industrial life insurance policies issued by the defend- 
ant insurer were subsequently modified to include accidental 
death benefit provisions. This benefit was to be payable if 
death resulted, within ninety days, from bodily injury sustained 
solely through external, violent and accidental means, provided 
there was, at that time, “no default in the payment of premium.” 
A non-forfeiture provision contained in each policy provided 
for automatic extension of the insurance after the policies were 
in effect three years “in case of failure to pay any subsequent 
premium.” This extended term insurance was to be for the 
“full amount” of the policy. 


Premiums were paid on the policies for nine years, but 
thereafter no additional payments were made. The policies 
were continued, then, under the non-forfeiture provision for 
an extended term and were in force as such when the insured 
died as the result of an accident. The question presented to 
the court in an action on the policies was whether or not the 
beneficiary was entitled to double indemnity. 


Policies Construed 


In the case of Flandina v. John Hancock Mutual Life 
Insurance Co., the New York Supreme Court, Appellate Divi- 
sion, First Department, found in favor of the beneficiary and 
allowed the recovery of the double indemnity benefits. The 
court said that a default in payment of premium connotes 
something different from a mere change of the insurance from 
one form to another under the policy provisions; further, that 
reading the clause relative to non-payment of double indemnity 
in the event of default in premium payments together with the 
non-forfeiture provision providing for the extension of the 
insurance in its “full amount” created an ambiguity that should 
be resolved in favor of the insured. The court also said that 
insurance companies can readily specify for the termination of 
the double indemnity provision by suitable language if it is 
their intent so to do, and that no such intention is shown in 
the instant policies. 


Dissenting Opinion 


An interesting dissent was filed wherein it was contended 
that, since the extended insurance could not become effective 
until there had been a default in the payment of premiums, 
such default operated to suspend the provision for accidental 
death benefits. See {| 501,645. 
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% UNITED STATES SUPREME COURT 
ACTIONS 


The United States Supreme Court on December 16, 1940, de- 
nied certiorari in: 


Williams v. New Jersey-New York Transit Co. [8 Auto- 
mobile Cases 231] 


Rehearing was denied in: 


Cures v. Reliance Life Insurance Company [3 Life Cases 
1187] 


*% FIRE AND CASUALTY 


All Risk Coverage on Diamond Ring.—In an action to recover 
under an all risk policy for the alleged loss of a diamond 
from its setting, the insurer contending that the diamond 
had been forced from the setting and that the claim was 
fraudulent, judgment for defendant is reversed because of 
erroneous rulings relative to the admission of evidence. 
(Rosenfeld v. The American Ins. Co. of Newark, N. J., N. Y. 
Supreme Ct., App. Div.). . . J 300,434. 

Liability of Insured for Assessment.—An assessment levied 
during the period while defendant’s policy was in full force 
and effect was based on the written contract of insurance 
between plaintiff insurer and defendant insured and the ten 
year statute of limitations was applicable to an action by 
the insurer to collect the assessment. (Farmers Mutual Hail 
Ins. Assn. of Iowa v. Remien, lowa Supreme Ct.). . .[ 300,435. 


Fire Not of Incendiary Origin.—Jury’s finding that fire which 
destroyed house and personal property located therein, the 
latter being covered by a policy issued by defendant, was 
not procured by either the insured or his wife was supported 
by the evidence. (Northern Ins. Co. of N. Y. v. Molloy, Tex. 
Ct. of Civ. App.).. . J 300,436. 


Investigation of Fire—In an action based on an assault by 
defendant’s agent who accused plaintiff of having started 
the fire which destroyed property covered by a policy carried 
by one of defendants, the court held that the evidence was 
sufficient to go to the jury on the question as to whether 
the agent was still investigating the claim and on the ques- 
tion of scope of authority. (Watson v. American Equitable 
Assur. Co. et al., S. C. Supreme Ct.)...{ 300,437. 


Amount of Loss Arbitrated.—Where both arbitrators appointed 
by the insured and the insurer agreed that no loss had been 
sustained, their signatures to the award were sufficient, it 
being shown that they had first selected an umpire although 
action on his part was not required. (Universal Laundry & 
Cleaners, Inc. v. General Ins. Co. of America, Ga. Ct. of App.) 
.. -§ 300,438. 


Policy Covering Illegally Possessed Goods.—An insured under 
a policy purporting to indemnify against the loss of the pos- 
session, by burglary, of goods in the insured’s store, could 
not recover for the loss of slot machines, the possession of 
which was made unlawful by city ordinance. (Northwest 
Amusement Co. v. Aetna Casualty & Surety Co., Ore. Supreme 
Ct.) . . .§ 300,439. 


Wheat Crop Insured against Hail—Under a policy in which 
the value of the entire crop, based on acreage, was stated, 
the court held that after the destruction of approximately 
70% of said crop by two successive hail storms, the insureds 
were entitled to recover that percentage of the total amount 
stated in the policy. (Lee et al. v. National Liberty Ins. Co. 
of America, U. S. Dist. Ct., N. D., Tex.)... 300,440. 


% NEGLIGENCE * 


Street Car Passenger Injured.—Plaintiff was denied a recovery 
for injuries sustained as the result of a fall on defendant’s 
street car, the court holding that plaintiff's evidence failed 
to show that the alleged jerking of the street car was un- 
usual or extraordinary as to be beyond reasonable expecta- 
tion. (Hill v. West Penn Railways Co., Pa. Supreme Ct.)... 
{ 401,834. 


Street Car Collision.—In a suit brought by plaintiff to recover 
damages for injuries sustained as the result of a collision 
between two street cars, the court reversed a judgment en- 


tered for defendants, owners of the cars, on the ground that 
the implied finding of the jury that plaintiff was not injured 
in the collision was against the manifest weight of the evi- 
dence, (Hyman v. Market Street Railway Co. et al., Calif, 
Dist. Ct. of App.).. .] 401,838. 


Discovered Peril.—Where plaintiff brought an action to re- 
cover damages for the death of her husband, who met his 
death as the result of being struck by one of defendant's 
trains as he was lying across the track in a drunken condi- 
tion, the court reversed a judgment entered for plaintiff 
because of error in an instruction on discovered peril. (Cin- 
cinnati, New Orleans & Texas Pacific Railway Co. v. Tun 
King’s Admzx., Ky. Ct. of App.).. .§ 401,840. 


Railroad’s Liability—In a suit brought in Georgia to recover 
damages for the death of plaintiff's son, who was run 
over by one of defendant’s trains, a judgment entered for 
plaintiff was affirmed on appeal. (Southern Railway Co. v, 


Wood, U.S. C. C. A,, 5th C.)... 401,842. 


Contributory Negligence.—Where the deceased, while standing 
on an elevated flat cinder surface level with the top of 
defendant’s railroad tracks, designated as a “platform” by 
defendant, was struck by a large wooden beam on the front 
of defendant’s engine as she was waiting to board the train, 
the court held that the cause of the death was the deceased’s 
failure to move back from the tracks and denied a recovery. 
The death occurred in Kentucky. (Ratliff, Admr. v. Chesa- 
peake & Ohio Railway Co., U. S.C. C. A., 6th C.). . . 7 401,843. 


Independent Contractor—Proximate Cause.—A truck hauler 
who contracted to unload a freight car, employed his own 
help, and used his own equipment, was an independent con- 
tractor. When the contractor released the car which he was 
unloading, causing it to roll down the track and bump into 
the car in which plaintiff was working, injuring plaintiff, 
the contractor’s act was the proximate cause of the injury, 
and the railroad company was not liable for failure to spot 
the car in a suitable place for unloading. (Arkansas-Louisiana 
Gas Co. v. Tuggle, Ark. Supreme Ct.).. .] 401,850. 


Product Liability—A judgment entered for plaintiff in a suit 
brought against Armour and Company, an Illinois corpora- 
tion, to recover damages for injuries sustained as the result 
of eating impure ham was reversed on appeal, on the ground 
that the trial court committed error in instructing the jury 
that the state Pure Food and Drug Act was applicable. The 
court held that this statute was restricted in its effect to 
the territory of the state of South Carolina. (Boylston v. 
Armour and Co., S. C. Supreme Ct.).. .] 401,835. 


Unwholesome Food.—A judgment entered for plaintiff, who 
sustained injuries as the result of eating sliced dried beef 
prepared by defendant, was affirmed on appeal, the court 
finding no merit in the contention that the trial judge erred 
in his charge to the jury. (Armour & Co. v. Roberts, Ga. Ct. 
of App.).. . 401,845. 


Notice of Breach of Warranty.—Notice of breach of an implied 
warranty, given more than seven months after the alleged 
breach occurred, was not timely, so that no action could 
be maintained for such breach, (Silvera v. Broadway Depart- 
ment Store, Inc. v. George S. Bailey Hat Co., U. S. Dist. Ct., 
S. D., Calif.) .. . 401,851. 


Customer Injured.—Where plaintiff sustained injuries as the 
result of a fall over the base of a banister while she was 
a customer in defendant’s store, the court denied a recovery 
on the ground that plaintiff was guilty of contributory negli- 
gence as a matter of law. (Rogers v. Max Azen, Inc., Pa. 
Supreme Ct.).. .§ 401,833. 


Stores and Shops.—Where plaintiff brought a suit to recover 
damages for injuries sustained as the result of a fall in 
defendant’s store, alleged to have been caused when she 
slipped on the floor which defendant’s porter was washing with 
soap and water, the court held that defendant was not 
liable. (Walz v. Helfer, N. Y. Supreme Ct., App. Div.) 

{ 401,849. 


Fall Down Steps.—Where plaintiff sustained injuries as the 
result of a fall down a flight of steps in a memorial build- 
ing, the court held that defendants, trustees of the town- 
ship and of the building, were engaged in a proprietary 
function in the maintenance of the building and were liable 
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to respond in damages for any injuries suffered by plaintiff 
through their negligence. (Dean v. Board of Trustees of the 
Soldiers and Sailors Memorial Bldg. et al., Ohio Ct. of App.) 
.. 401,836. 


Hole in Theatre Stairway.—Where plaintiff brought a suit to 
recover damages alleged to have been sustained when she 
fell into a hole in a theatre stairway, the court held that 
since the theatre was constructed in 1918, the introduction 
of an ordinance passed in 1925, relative to the manner in 
which theatres should be constructed, constituted prejudi- 
cial error, said ordinance not being retrospective in effect. 
(Holmes v. The Miller Amusement Co., Kan. Supreme Ct.) 
.. -§§ 401,847. 


Theatre Patron Injured.—An order of the trial judge, in a suit 
brought by plaintiff to recover damages for injuries sus- 
tained as the result of a fall in defendant’s theatre, denying 
a motion for a new trial on the question of defendant’s 
liability, and granting a new trial as to the amount of dam- 
ages only, was affirmed on appeal. (Maxfield v. Fox Kansas 
Theatre Co., Kan. Supreme Ct.).. .{ 401,848. 

Pedestrian Injured—A judgment recovered by plaintiff for 
injuries sustained when she tripped over a hose, lying on a 
public sidewalk, through which defendant was delivering 
fuel oil, was'affirmed on appeal, the court finding no merit 
in defendant’s contention that the trial court erred in its 
charge to the jury. (Thompson v. Barab, t.a. Max B. Barab 
Fuel Oil Co., N. J. Supreme Ct.).. .[ 401,837. 


Fall of Rafter—Where plaintiff was injured while he was em- 
ployed in roofing a house under construction when one of 
the workers caused a rafter to fall on him, the court entered 
judgment for plaintiff against defendant corporation on the 
ground that there was competent evidence showing that an 
employer-employee relationship existed between the party 
who caused the rafter to fall and defendant corporation. 
(Wilmot v. Golden Gate Investment Co. et al., Calif. Dist. Ct. 
of App.).. . 401,839. 

Discharge of Gun.—Where plaintiff’s husband met his death 
while soliciting liquor orders in defendant’s place of business, 
when he was shot as defendant attempted to demonstrate 
how loudly his gun would shoot, the court reversed a judg- 
ment entered for defendant, holding that there was no sub- 
stantial evidence upon which defendant’s instruction as to 
contributory negligence could have been predicated. (White 
et al. v. Bunn, Mo. Supreme Ct.).. .{[ 401,841. 


Capsize of Boat.—In a suit brought by plaintiff to recover 
damages for the death of her husband, who was drowned 
when a boat which he had rented from defendant city cap- 
sized, during a storm, the court entered judgment for the 
city. (Moore v. City of Ardmore, Okla, Supreme Ct.)... 
J 401,844. 


Sheepskins Damaged.—In a suit brought by plaintiff to recover 
damages to various shipments of sheepskins in transit, the 
court allowed an affirmative defense interposed by defend- 
ant, which stated that it was in reorganization and that 
suits against it were enjoined except suits or claims for 
damages caused by the “operation of trains, busses, or other 
means of transportation.” (Hyman Brodsky & Son Corpora- 
tion v. Ellerman Lines, Ltd. et al., U. S, Dist. Ct., S. D. of 
N. Y.)... 401,846. 


* LIFE x 


Loans on Policy.—The conduct of the insured in failing to 
investigate or to notify the insurer of an alleged fraud on 
the part of the agent in applying for loans against the policy 
issued to the insured for over a period of four years was 
held to constitute a waiver by her of such fraud. (Bull v. 
Metropolitan Life Ins. Co., S. C. Supreme Ct.)...9 501,644. 

Proof of Accidental Death.—Plaintiff’s failure to establish that 
proof of accidental death had been submitted to the insurer, 
in her action for double indemnity benefits, warranted the 
lower court’s dismissal of her complaint. (Winter v. New 
York Life Ins. Co., N. Y. Supreme Ct., App. Div.) .. . 501,647. 

Total and Permanent Disability—Question as to whether 
plaintiff had become totally and permanently disabled at a 
time when his war risk policy was in force and effect was 


for the jury and the court erred in entering a judgment for 
the defendant notwithstanding the verdict in favor of plain- 
tiff. (Adams v. United States of America, U. S. C. C. A., 7th 
C.).. .§ 501,648. 


Proof of Disability—The provisions of the Minnesota statutes 
relative to the payment of disability benefits were held not 
to conflict with the terms of a policy making the insurer’s 
liability for such benefits dependent upon its receipt of proof 
of disability. (Lindskog, Special Admr. v. Equitable Life 
Assur. Society of the U. S., Minn. Supreme Ct.) .. . | 501,650. 


Beneficiary’s Claim under Policy Surrendered by Insured.—A 
beneficiary could not recover under a policy which had been 
surrendered by the insured some months prior to his death 
and on which no further premiums had been paid after said 
surrender. (Bankers Health and Life Ins. Co. v. Crozier, Ga. 
Ct. of App.).. . 7 501,646. 

Beneficiary as Fiduciary—There was no error in the court’s 
admission of parol evidence to explain the latent ambiguity 
in the policy as to the capacity in which the named bene- 
ficiary was to receive the proceeds of the policy, the insured 
not intending to deprive his estate thereof. (Hall, Admr. v. 
The Equitable Life Assur. Society of the U. S. et al.; Foote 
v. Hall, Admr. et al.; The Equitable Life Assur. Society of 
the U. S. v. Hall, Admr. et al., Mich. Supreme Ct.)... 
q 501,651. 

Coverage of Policy—Incontestability Clause—An incontest- 
ability clause in a policy cannot be interpreted to extend 
the coverage of a policy and where the policy excepted 
liability for disability benefits in the event that the disability 
was due to a disease or injury originating prior to the pay- 
ment of the first premium thereon, the insurer was entitled 
to defend on that ground. (The Prudential Ins. Co. of 
America v. Elias, Okla. Supreme Ct.).. . 501,652. 


Insurable Interest.—The fact that the assignees of beneficiaries 
under a policy executed in New York did not have an 
insurable interest in the life of the insured did not prevent 
their recovery of their proportionate share of the proceeds 
in an action instituted in Texas which state required an 
insurable interest. (Griffin, Admr. v. McCoach, Trustee et al., 
U.S. C. C. A., 5th C.)...9 501,653. 

Rescission of Policy.—In an equitable action disclaiming legal 
fraud but alleging that material misrepresentations were 
made by the insured in applying for his insurance, ground 
for equitable relief by way of rescission was stated. (Metro- 


politan Life Ins. Co. v. Babb, N. J. Chancery Ct.).. . 501,654. 


Type Used in Printing Policy——The printing of a limitation 
clause in ten point light face type and the benefits clause 
in ten point bold face type is a substantial compliance with 
the statute requiring that exceptions to coverage in a policy 
be printed with the same prominence as the benefits. (Ewins 
v. Washington Natl. Ins. Co., Mich. Supreme Ct.).. . 501,649. 


*% AUTOMOBILE * 


Reciprocal Insurance Exchanges.—In a suit brought by plain- 
tiff to enjoin defendant from using the name “Truck Insur- 


” 


ance Exchange,” the court dismissed plaintiff's complaint 
holding that the words “insurance exchange” are commonly 
understood to designate an organization which exchanges 
inter-insurance among its members through an attorney in 
fact. The above-mentioned name which plaintiff adopted for 
itself was held to be a misnomer, capable of misleading 
the public while, on the other hand, that name truly indi- 
cated the kind of business in which defendant was engaged. 
(Truck Ins. Exchange v. Truck Insurance Exchange et all, 
Ore. Supreme Ct.).. . ff 703,653. 


Insured’s Cooperation in Furnishing Evidence—In a suit 
brought by a third party against the assured for damages 
arising out of a collision in Indiana, a witness for the as- 
sured testified falsely. Upon discovery of the perjury, the 
insurer, who was also defending the suit, did not withdraw, 
but proceeded to trial. The insurer thereby lost the right 
to assert, in a suit against it on the judgment recovered 
against the assured, that it was not liable because the 
assured had failed to cooperate in furnishing evidence as 
required by the policy. Litigation arose in Indiana. (DeHart 
v. Illinois Casualty Co., U. S. C. C. A., 7th C.)...9 703,622. 
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AUTOMOBILE—Continued 


Insurance Coverage—Construction.—An endorsement which 
provided insurance against liability imposed by law for 
damages arising out of any work being done by the assured 
in connection with construction of a highway underpass 
beneath the assured’s railroad tracks, covered liability arising 
when an automobile which was passing over a temporary 
crossing constructed over the tracks was struck by a regu- 
lar passenger train. (Standard Accident Ins. Co. v. Thompson, 
Trustee, Tex. Ct. of Civ. App.).. . 703,625. 


Declaratory Judgments.—Plaintiff brought a petition for a 
declaratory judgment to determine whether plaintiff or de- 
fendant Insurance Company was bound, under certain poli- 
cies of liability insurance issued to one Winebaum, to defend 
an action at law brought against said Winebaum. Excep- 
tions taken by defendant Insurance Company to the denial 
of its motions for rulings of law upon the issues presented 
at the trial, and to the allowance of portions of the argument 
for defendant administratrix, who brought the suit at law, 
were overruled. (Merchants Mutual Casualty Co. v. Smith, 


Admx. et al., N. H. Supreme Ct.).. . 703,643. 


Loading and Unloading Clause.—Plaintiff’s driver was deliver- 
ing two bottles of nitric acid and, as he was setting them 
down on a rack at their destination, one of the bottles broke, 
causing damage to the customer’s property. It was held 
that the accident occurred when the motor vehicle in ques- 
tion was being unloaded and that the insurance policy, 
issued by defendant, covered the accident. (American Oil 
and Supply Co. v. U. S. Casualty Co., N. J. Supreme Ct.) 

1 703,644. 

Reference to Insurance.—In a suit arising out of an automobile 
collision, both parties made flagrant reference to defendant’s 
insurance company and the court properly refused to penal- 
ize the plaintiffs by declaring a mistrial. Litigation arose in 
Illinois. (Garce et al. v. McDonell et al., U. S. C. C. A., 7th 
C.).. . J 703,649. 


Left Turn in Middle of Block.—The act of plaintiff in making 


a left turn in the middle of the block in front of defendant’s 
rapidly approaching truck did not constitute contributory 
negligence as a matter of law since plaintiff believed, from 
his observations, that he could make the turn in safety. 
(The Phelan Co. v. Schneider, Tex. Ct. of Civ. App.) 

{| 703,618. 

Opposing Traffic Collision.—Plaintiff was denied compensation 
for the death of her parents who were killed in an approach- 
ing vehicles collision, the court holding that plaintiff had 
failed to sustain the burden of showing that the accident 
was the result of the negligence of defendants. Litigation 
arose in Texas. (Doggett v. Peek et al., U. S. C. C. A., 5th 
C.).. . J 703,645. 

Opposing Lines of Traffic—In a suit brought by plaintiff, 
wherein it was alleged that defendant’s truck negligently 
failed to turn to the right when it met plaintiff's car ap- 
proaching from the opposite direction, but turned to the 
left into plaintiff's lane of traffic, the court entered judgment 
for plaintiff. (Bailey v. Fredericksburg Produce Assn., lowa 
Supreme Ct.).. .{ 703,648. 

Proximate Cause.—The act of defendant in stopping his car 
suddenly without warning so that the second car to the 
rear turned to the left to avoid a collision and collided 
head-on with plaintiffs’ oncoming car was held to be a 
proximate cause of the collision, (Marie DeMunda v. Loomis 
et al.; Celestino DeMunda v. Same, Conn. Supreme Ct. of 
Err.).. .§ 703,620. 

Collision) in Ditch—Judgments against the owner of a bus 
which passed a truck and then suddenly slackened its speed 
when in front thereof, causing the driver of the truck to 
pull to his left in front of an approaching vehicle which was 
turned off the road to the right where it collided with the 
truck were upheld. These actions were begun in Texas. 
(Dixie Motor Coach Corp. v. Lane; Same v. Robinson, VU. S. 
G. C. A. Sth C.)...9 703617. 

Unlighted Truck Stopped on Highway.—Where a truck broke 
down and was left, unlighted, in the driveway to a tempo- 
rary roadway around a highway bridge which was under 
construction, the owner of the truck was guilty of negli- 


gence per se in violating the Indiana statute requiring trucks 
to use certain lights, and such negligence was the proximate 
cause of damages which resulted when an approaching car 
collided with the truck, fell against the barricade and injured 
a watchman working there. (Winder & Son, Inc. v. Blaine, 
Ind. Supreme Ct.).. .{] 703,623. 


Violation of Statute—Contributing Cause.——The purchase by 
the deceased of liquor and the furnishing thereof to the 
minor defendant, although in violation of law, was not a 
proximate or a contributing cause of the minor’s intoxica- 
tion which resulted in his losing control of his car. (Mann 
v. Chase et al., Calif. Dist. Ct. a App.).. . 703,631. 

Three-Car Collision—Where the plaintiff’s car collided with 
another car and the defendant’s car immediately thereafter 
also collided with plaintiff’s car, the evidence supported the 
finding that the negligence of defendant and of the drive 
of the third car concurred to produce plaintiff's injury, and 
the burden was on defendant to prove that no injuries re- 
sulted from his wrong. (Cummings v. Kendall et al., Calif. 
Dist. Ct. of App.).. .] 703,633. 

Concurrent Negligence.—It was for the jury to determine 
whether an alleged joint tort-feasor was guilty of negligence 
and whether such negligence contributed to the plaintiff's 
injury. (Bechtler, Admr. v. Bracken and Gibson Ice Cream 
Co., N. C. Supreme Ct.).. . | 703,647. 


Rear-End Collision.—Failure of plaintiff to see truck and 
trailer which he overtook while traveling on the highway 
was held to amount to contributory negligence as a matter 
of law precluding any recovery by him for injuries or dam- 
ages sustained in the rear-end collision which resulted. 
(Schneck v. Genesee County Road Commission et al., Mich. 
Supreme Ct.).. .{] 703,616. 


Respondeat Superior.—The corporate defendant’s employee 
injured plaintiff on his way back from Chicago where he 
had gone on a mission for defendant. Despite the fact that, 
while in Chicago, he made two trips to a university to visit 
his son, the court held that whether or not said employee 
was acting within the scope of his employment was an issue 
for the determination of the jury and the jury’s verdict 
holding the corporate defendant responsible for his negli 
gence was upheld. (Long et ux. v. McKay et al., Mich 
Supreme Ct.)...{ 703,650. 


Employee Aiding Independent Contractor.—Plaintiff sought! 
to hold defendants responsible for the negligence of the 
truck driver, an employee of defendants, who was assisting 
him in the unloading of defendants’ tractor. Plaintiff was 
an independent contractor and it was held that said truck 
driver was his employee for the purpose of loading and 
unloading the tractor and defendants were not responsible 
for his negligence. The court was also of the opinion that 
said truck driver had not been negligent. (Smith v. Brown 
et al., d.b.a. Brown Bros., Kan. Supreme Ct.) . . . | 703,659. 


Allegation of Municipal Liability—Plaintiff alleged that his 
decedent was fatally injured when run over by a truck 
owned by defendant city which was being used by an agent 
of defendant for the purpose of repairing and maintaining 
its streets. It was held that plaintiff had alleged a cause of 
action against defendant and had not pleaded a mere legal 
conclusion. (Athanas, Admr. v. The City of Spartanburg, 
S. C. Supreme Ct.). . . J 703,665. 


Municipality’s Liability—Where plaintiff's complaint alleged 
that defendant municipality negligently blocked the side- 
walk with dirt from an excavation, and that when plaintiff 
attempted to walk around the same, she stepped into the 
traveled portion of the street and was struck by an automo- 
bile, the court held that a demurrer to the complaint was 
properly sustained. (Mills v. City of Charlotte, N. C. Su- 
preme Ct.)...§ 703,637. 


Warnings at Excavation.—A city was held responsible for 
injuries sustained by a motorist whose car ran into an 
excavation in its street, even though said city had placed 
lights which had been extinguished by rains and a third 
party. The evidence indicated that the city had knowledge 
of the lack of warnings at the excavation for a considerable 
time. (City of Rome v. Alexander, Ga. Ct. of App.)... 
{ 703,660. 
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Defective Township Road.—To the right of a culvert which 
covered only a portion of the graded part of a township 
road was a ditch in which the weeds had been mowed, 
giving the appearance of a well-maintained shoulder, It 
was held as a matter of law that the road was not defective, 
a sufficient portion thereof being safe to serve the reason- 
able needs of the public. (Sell v. McPherson Township, Kan. 
Supreme Ct.).. .] 703,652. 


Unopened Highway.—Plaintiff was held responsible for an 
approaching vehicles collision which occurred when he was 
driving a truck in the course of duties in the construction 
of a new highway, not yet open to the public. Even if 
defendants are held to be trespassers on the highway, plain- 
tiff was aware of the presence of the other truck on the 
highway and owed the driver and its occupants the duty 
not to increase their danger or injure them by active negli- 
gence. (Petersen v. Jansen et al., Wis. Supreme Ct.)... 
1 703,609. 


Notice to Township of Defective Road.—Plaintiff was injured 
when she was thrown from the car in which she was riding 
when it struck a ditch or washout in the road. Because 
plaintiff failed to show that defendant township had at least 
five days’ notice of the defect in the road before her injury, 
defendant township was not held answerable in damages. 
(Kinzie et al. v. New Gottland Township, Kan. Supreme Ct.) 
...§ 703,655. 


Crossing at Intersection Controlled by Traffic Signal.—Ques- 
tion as to whether or not plaintiff’s intestate attempted to 
cross a highway at an intersection controlled by a traffic 
signal at a time when the signal was not in her favor was 
for the jury. (Evans, Admr. v. Dickinson, Conn, Supreme 
Ct. of Err.)... 703,628. 


Yielding Right of Way.—While crossing the street away from 
a crosswalk, plaintiff stooped at a point where, had defend- 
ant driven his car in a straight course, there would have 
been ample room to pass plaintiff. Defendant was held 
responsible for injuries sustained by plaintiff when struck 
by his car. From the evidence, a jury might have deter- 
mined that plaintiff yielded defendant the right of way as 
required by statute. (McMurry v. Guth, lowa Supreme Ct.) 


.. 703,656. 


Pedestrian Struck.—Where plaintiff brought suit to recover 
damages for the death of her intestate who was struck, 
while walking along a highway, by an automobile driven 
by defendant’s employee, the court held that plaintiff 
could not complain of instructions, given at defendant’s 
request, making ownership of the car a material issue since 
plaintiff herself made this a material issue both by the aver- 
ments of her complaint and by the proof. (Taunton, Admx., 
etc. v. Dobbs, Ala. Supreme Ct.).. . 703,642. 


Car Backed Against Pedestrian.—Plaintiff was injured when 
defendant’s automobile was backed against her. Since de- 
fendant did not plead contributory negligence, the court’s 
instruction defining negligence as failing to exercise or- 
dinary care was prejudicially erroneous and the jury’s ver- 
dict in favor of defendant could not be upheld, (White v. 
Powell, Mo. Supreme Ct.).. . 703,646. 


Crossing Street Between Intersections.—As plaintiff stepped 
out into the street from between two vehicles parked on 
the right side of the road and in the middle of the block, 


she was struck by defendant’s automobile, The issues of 
negligence and contributory negligence should have been 
determined by a jury and it was error to instruct a verdict 
for defendant. (Murphy v. Homans, Ky. Ct. of App.)... 
1 703,661. 


Marquee Struck by Truck.—In a suit brought by plaintiff to 
recover damages caused when the top of a truck came in 
contact with a marquee and sign extending over the side- 
walk in front of plaintiff’s place of business, the court denied 
a recovery on the gound that plaintiff was guilty of negli- 
gence per se in violating a city ordinance which required 
signs to be erected at a greater height than that erected by 
plaintiff. (Shield v. Chevrolet Truck, S. C. Supreme Ct.) 

1 703,638. 


Railroad Crossing Collision—Contributory Negligence.—Where 
eyewitnesses to a railroad crossing collision testified that 
the decedent had driven his car through the guard rails and 
onto the tracks, the question of contributory negligence was 
one of law for the court. (Barnett, Admr. v. N. Y. Central 
R. R. Co., Mich. Supreme Ct.).. .] 703,626. 

Signals and Warnings.—Plaintiff recovered damages for the 
death of her decedent, who was killed as the result of 
a railroad crossing collision, the court holding that the 
evidence adduced on the issue of whether warning lights 
and bells were operating at the time of the accident, war- 
ranted submission of the case to the jury, whose verdict in 
favor of plaintiff was supported by ample evidence. (Balti- 
more & Ohio R. R. Co. v. Corbin, U. S. Ct. of App., D. C.) 
.. .§ 703,641. 


Automobile Colliding with Train.—Plaintiffs were injured and 
their son was killed when their automobile collided with 
a train at a railroad crossing. There being evidence to 
justify findings that the train was operated at an excessive 
speed, that statutory signals of its approach were not given 
and that plaintiffs were free from contributory negligence, 
the jury’s verdict in favor of plaintiffs was upheld. (Hobbs 
et ux. v. Union Pacific R. R. Co. et al., Idaho Supreme Ct.) 
1 703,662. 


Gross and Wilful Negligence at Railroad Crossing.—Although 
plaintiff was familiar with the railroad crossing and the 
things which obstructed a motorist’s view of the track, he 
did not look or listen for the approach of a train. Holding 
as a matter of law that plaintiff was grossly and wilfully 
negligent, the court denied plaintiff recovery for injuries 
sustained in the ensuing collision between his car and de- 
fendants’ train. (Tavlor v. Powell, Jr. et al., Recrs., S. C. 
Supreme Ct.).. . 703,664. 


Assumption of Risk.—The drivers of the two cars which col- 
lided at an intersection were guilty of different degrees of 
negligence and judgment was entered against defendant 
driver for damages sustained by the plaintiff driver and his 
guest. On appeal, it was held that, since the guest could 
not be found to have assumed the risk of his host’s negli- 
gence, the estate of said host should have been held respon- 
sible for half of his damages. (Forecki et al. v. Kohlberg 
et al., Wis. Supreme Ct.).. .] 703,610. 


New Mexico Guest Statute Construed.—Under the guest stat- 
ute of New Mexico, a guest, in order to recover from his 
host for injuries sustained in an automobile accident, must 
show that such injuries were caused intentionally or as the 
result of heedlessness and a reckless disregard for the rights 
of others with the knowledge that such conduct would 
result in injuries to others, (Gill v. Hayes, Okla. Supreme 
Ct.).. .§ 703,613. 


Guest’s Contributory Negligence.—The failure of a guest to 
warn his host of an approaching street car before the host 
made a U-turn across the car tracks in Kansas City, Kansas, 
was held to be such contributory negligence as would pre- 
vent the guest from recovering damages for the injuries he 
sustained in the collision. (Kansas City Public Service Co. v. 


Knight, U. S. C. C. A., 10th C.)...] 703,615. 


Status of Occupants.—Passengers whom the defendant trans- 
ported to their place of work each morning on his own way 
to work, and who sometimes gave the defendant breakfast 
and small Christmas gifts, but never paid for transporta- 
tion, were gratuitous guests and not passengers for con- 
sideration. (Guiney, Admr. v. Osborn; Guiney, Guardian v. 
Same, Mich. Supreme Ct.)... 703,627. 


Master’s Liability for Death of Servant’s Guest.—As a matter 
of law, a servant, although acting in his master’s business 
in driving a car does not impose liability upon the master 
by taking a guest into the car. For this reason, plaintiff 
was denied recovery against the employers of the driver of 
the car in which her husband was riding when he was killed. 
(Hanson v. Engebretson et al., Wis. Supreme Ct.) .. .§ 703,630. 


Guest Relationship—A group of union members who agreed 
to share the expenses of a trip to attend a conference and 
to be responsible for the car owned by the husband of one 
of said group was not engaged in a business venture and 
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the relationship of host and guest existed between the wife 
of the owner of the car and the other members of the group. 
Criley et al., Calif. Dist. Ct. of App.)... 


(Druzanich v. 
{ 703,632. 


Status of Occupant of Truck.—Plaintiff, pursuant to the re- 
quest of his employer, accompanied defendant in a truck 
to assist defendant in loading heavy tractor wheels. The 
truck was involved in an intersection collision. Without 
attempting to define plaintiff's status either as a guest or 
a passenger, the court held that plaintiff had stated a good 
cause of action of negligence against defendant. (LeClair v. 
Hubert et al., Kan, Supreme Ct.).. .§] 703,658. 


Motorcycle Struck at Intersection by Truck.—Judgments en- 
tered in favor of defendant whose truck collided at an 
intersection with the motorcycle on which plaintiffs were 
riding affirmed. (Britton v. Glass; Miller v. Same, N. H. 
Supreme Ct.).. . 703,607. 2 


Imputed Negligence—View at Intersection.—The negligence 
of the driver of the car in which plaintiff was riding in not 
secing defendants’ approaching car and stopping in a place 
of safety was imputed to plaintiff to bar her recovery for 
injuries sustained in the collision at the intersection. (Hub- 
bard v. Canavara et al., Mich. Supreme Ct.).. . J 703,612. 

Last Clear Chance.—Where defendant did not realize that plain- 
tiff was in a position of peril from which he could not 
extricate himself nor that plaintiff was unaware of his peril, 
the doctrine of last clear chance could not be applied and 
the court erred in instructing the jury thereon. (Johnson v. 
Southwestern Engineering Co. et al., Calif. Dist. Ct. of App.) 

1 703,634. 

Left Hand Turns.—In a suit brought by plaintiff to recover 
damages which resulted from an intersection collision, 
which occurred when plaintiff made a left hand turn, the 
court held that the question of plaintiff’s contributory negli- 
gence was properly submitted to the jury, (Banghart v. 
Meredith, Iowa Supreme Ct.).. .J 703,636. 

Contributory Negligence.—Plaintiff was denied a recovery for 
damages sustained as the result of an intersection collision, 
the court holding that his failure to observe defendant’s 
approaching car constituted contributory negligence. (Stacey 
v. Patzloff, S. D. Supreme Ct.). . . J 703,640. 


Physical Facts.—Although there were no eyewitnesses to the 
collision in which plaintiff was injured, the physical facts 
and circumstances indicated that the collision occurred in 
the northeast quarter of an intersection, a place where plain- 
tiff, driving north, had a right to be, and where defendant, 
driving east, should not have been, and were sufficient to 
support the jury’s verdict in favor of the plaintiff. (Sawhill 
v. The Casualty Reciprocal Exchange et al., Kan. Supreme 
Ct.).. .9 703,651. 

Collision at Intersection.—Whether plaintiff drove his automo- 
bile at a proper speed across the intersection where his car 
was struck by defendant’s automobile and whether he exer- 
cised proper lookout for approaching vehicles were issues 
for the determination of the jury and the jury’s verdict in 
his favor was sustained by the evidence. (Marshall v. 
Boucher, Kan. Supreme Ct.)...¥ 703,654. 


Intersection Collision.—Plaintiff’s wife was killed when their 
car was struck on the right by defendant’s truck in the 
middle of an intersection, The evidence was conflicting and 
the jury’s verdict in favor of plaintiff was upheld on appeal. 
(Stein, Admr. v. Sharpe, Iowa Supreme Ct.)...9 703,657. 


Defective Inner Tube.—Due to a defective inner tube, one of the 
tires on defendant’s used automobile went flat and he lost 
control of his car, causing it to turn over and fatally injure 
plaintiffs’ decedent, an occupant in the car. The jury’s ver- 
dict, finding in effect that defendant was negligent and that 
plaintiff's decedent was a passenger for hire, was supported 
by evidence and upheld on appeal. (Whitechat et al. v. 
Guvyette, Calif. Dist. Ct. of App.).. .] 703,663. 


Attempt to Escape Arrest.—Plaintiff’s husband and defendant 
Ladwig were placed under arrest for illegal possession of 
intoxicating liquor. In an attempt to escape arrest, defend- 
ant started his car just as plaintiff's husband was entering, 


and the open door struck the officer’s arm, causing his gun 

to go off and fatally injure plaintiff’s husband. Defendant 

and his insurer were held responsible for the wrongful 

death. (Kuhle et al. v. Ladwig et al., Wis. Supreme Ct.) 
{| 703,629. 


Limitation of Actions—The requirement of the Massachusetts 
compulsory motor vehicle liability insurance law that ac- 
tions brought thereunder be commenced within one year 
from the accrual of the cause of action is merely a restric- 
tion on the remedy and does not affect the right which may 
be asserted in another jurisdiction where the limitation 
period is not so limited. (Edna Smith v. Edgar Turner; 
Same v. Genevieve Turner; William Smith v. Edgar Turner; 
Same v. Genevieve Turner, N. H. Supreme Ct.)...] 703,606. 


Experiments by Jury.—Where the jury was sent to view the 
scene of a head-on collision between trucks owned by plain- 
tiff and defendants, respectively, and conducted experiments 
while there, the court granted plaintiff’s motion for a new 
trial, holding that the conducting of such experiments 
amounted to a taking of testimony by them outside of the 
courtroom without the knowledge or consent of counsel, 
(Baroody v. Anderson et al., S. C. Supreme Ct.).. .] 703,639, 


Voir Dire Examination—New Trial.—Court did not err in 
refusing to declare a mistrial since counsel was within his 
right in examining juror on voir dire with respect to said 
juror’s insurance business; nor did court err in refusing to 
grant a new trial on ground of newly discovered evidence, 
that evidence having been available prior to the trial. (Berry 
v. Park, Okla. Supreme Ct.)...{ 703,614. 


Release—Consent to Judgment.—A release executed to a mu- 
nicipality by its employee for injuries sustained in a colli- 
sion did not bar a suit by the injured employee against the 
other party involved in the collision in which the injuries 
were sustained, but the suit was barred because attorneys 
for the employee had consented to entry of judgment in 
favor of the defendant in a suit previously brought by the 
defendant against the municipality and its employee for 
damages arising out of the same collision. (Hubley v. Good- 
win; Same v. Goodwin et al., N. H. Supreme Ct.).. .[ 703,619. 

Statements of Injured Party.—The statute rendering inad- 
missible, unless part of the res gestae, statements of an in- 
jured party made within 72 hours after the accident was 
held inapplicable to statements made voluntarily. There- 
fore, plaintiff's explanations of the accident made about 
forty-five minutes after the occurrence and the next morn- 
ing were admissible and the dismissal of plaintiff’s com- 
plaint was affirmed. (Kirsch v. Pomisal et al., Wis. Supreme 
CA)... Wreemil. 


Amount of Verdict—Arguments of Counsel.—The court did 
not disturb the verdict where the evidence was conflicting 
and substantiated the findings of the jury. Objections to 
arguments of counsel were waived where they were not 
made at the time of argument, when the errors could have 
been cured by withdrawal of the argument or by instruc- 
tions to the jury. (Peden Iron & Steel Co. et al. v. Claflin et 
vir, Tex. Ct. of Civ. App.)... 703,624. 


Survival Statute—Future Earnings.—In an action by an adminis- 
trator under the survival statute for the death of his intestate, 
no recovery may be had for loss of future earning during 
the normal life expectancy of the deceased. (Allen, Adm’r, 
etc. v. Burdette et al.; Allen, Adm’r v. Same, Ohio Ct. of 


App., 9th Jud. Dist.)...§ 703,621. 


Appointment of Administrator—The appointment of an ad- 
ministrator in the county where the fatal accident occurred 
was upheld, the court determining that the situs of the 
insurance policy of the deceased, who had been just passing 
through the state, was within the county and that tort 
claimants were creditors of his estate. (Furst v. Brady, Ill. 


Supreme Ct.).. .J 703,635. 


Appellate Jurisdiction —Plaintiff brought suit on a foreign 
judgment obtained against defendant in the state where 
the accident involved occurred. The lower court entered 
judgment for defendant and plaintiff appealed. The supreme 
court found that it was without appellate jurisdiction of this 
appeal and ordered the case transferred to another court. 
(Hicks v. La Plant, Mo. Supreme Ct.). . .] 703,608. 
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